The private rented sector: professionalism and quality
The Government Reponse to the Rugg Review

Consultation

The response of the Housing Ombudsman to the Government Consultation

1.
The Housing Ombudsman’s statutory provenance

1.1
The Housing Ombudsman is appointed by virtue of the Housing Act 1996 and derives his powers under that Act and the Independent Housing Ombudsman Scheme (IHOS) which is approved by the Secretary of State (presently CLG) who also approves the appointment of the Ombudsman and the terms of that appointment.  The Housing Ombudsman’s jurisdiction extends to England. Registered social landlords must join the approved Scheme; private sector landlords and managing agents may, and do, join it on a voluntary basis.
1.2
The Housing Ombudsman Service is resourced and administered by a not-for-profit, private company (IHO Ltd) the liability of which is limited by guarantee.  The Company is an ENDPB within CLG’s arms’ length bodies ‘family’. The Board of IHO Ltd is expressly required to protect and maintain the independence of the Ombudsman and must not play any part in the investigation and determination of complaints submitted to him.

2. The Housing Ombudsman’s response in essence

2.1
My response addresses the question posed at page 19 of the Government’s consultation paper of whether the Housing Ombudsman should have a role in connection with the proposed national register of private landlords. My short answer is in the affirmative. My long answer is argued in the remainder of this Response.
2.2
In essence special features that make up the particular value of the Housing Ombudsman has already been recognised by members of the British Property Foundation, private sector members of the Association of Retirement Housing Managers, and other landlords and managing agents who have joined my Scheme on a voluntary basis.  They are in the vanguard of excellent practice in the private rented sector.  They fully understand the importance of the services of an Ombudsman as an effective system of redress in the housing justice network.  Equally, they recognise that giving tenants access to independent, impartial, external, escalated complaint handling and dispute resolution empowers the citizen consumer, supports positive relationships, demonstrates commitment to customer care, contributes to improvement of management practice and policy, and makes sound business sense by limiting voids, strengthening revenue flow, and reducing management costs.

2.3
Additionally, citizens who happen to be tenants in the private rented sector are an anomaly.  They are unequal in their rights of no-cost access to justice outside of the courts.  Last year I explained this at length in a two-part article published in the Landlord and Tenant Review. Tenants of housing associations have the right to bring their complaints and disputes to me.  Tenants of ‘council houses’ have the right to take their complaints and disputes to one of the Local Government Ombudsmen.  Private sector tenants have no such right unless their landlords happen to have joined my Scheme on a voluntary basis. Every year we have to disappoint the many private sector tenants who come to us for help which we cannot give.
3. The Housing Ombudsman – “a pillar of justice”

3.1
In their report, The private rented sector: its contribution and potential, doctor Julie Rugg and David Rhodes recommended a licensing scheme for private sector landlords accompanied by a more effective system of redress.  They suggested that landlord licence fees could contribute to the development of a “housing justice network” or “augmented system of housing redress” which should be linked effectively to the licensing framework. The report does not specify or recommend in detail a model for such a system.  It does suggest that tenants should have better access to housing advice and also that a single property tribunal might be easier for tenants to access, and could be connected to a specialised housing court.  There is no express reference in the report to the Housing Ombudsman but as part of a presentation of her report to a British Property Federation conference Dr Rugg did remark that the ingredients for an effective justice network work are already in existence “including an excellent Housing Ombudsman Service”.
3.2
As a member of the audience at that conference I was very pleased to hear this view articulated publicly because any housing justice network that did not include the Housing Ombudsman could not be fully effective. The Rugg Review was published in October 2008.  In June of the same year the Law Commission published its consultation paper, Administrative Redress: Public Bodies and the Citizen in which it described ombudsmen as one of the “four pillars of justice”.  The fact that the Law Commission was focusing on public bodies and citizens’ redress does not prejudice the more general applicability of many of the essential principles which it advanced.  There are references to the Housing Ombudsman in the paper as well as to an article I wrote in 2003 for the Landlord and Tenant Review on the value of appropriate dispute resolution particularly in housing and especially by reference to the portfolio of dispute resolution methods available to me as the Housing Ombudsman.

3.3.1 The other “pillars of justice” referred to by the Law Commission were internal mechanisms for redress, external non-court avenues of redress (such as tribunals), and court action. Together with the Housing Ombudsman these ingredients are the right ones to make up an effective housing justice network.  It is already acknowledged as good practice that landlords should adopt a complaints procedure to enable their tenants to make complaints to them or to their agents.  For instance, the Residential Code of Conduct recently published by the British Property Federation requires those of its members who have signed up for the code to have a written procedure for dealing with complaints.  The Code also requires provision for escalation to independent scrutiny to either of two ombudsmen one of which is specified as the Housing Ombudsman.

3.4
There are similar provisions and references to the Housing Ombudsman in the Code of Guidance approved by the Secretary of State and published by the Association of Retirement Housing Managers many of whose members operate in the private rented sector.  The Law Commission’s view is that complaints best fulfil their role in redressing citizens’ grievances and improving administration if there are suitable internal and external review mechanisms in place to deal with them and that, while courts are one form of external review, in many situations they are not the most appropriate mechanism to meet these twin needs.
3.5
The Rugg Review recommended registration of private sector landlords through a framework of licensing in which each landlord would require one licence and each licence would be charged at a “low annual fee”.  Given the likely costs of the mere administration of such a scheme it is unlikely that there will be enough money left over to establish a brand new justice network and perhaps this was what Dr Rugg may have been acknowledging, in part at least, in her statement at the BPF conference. Adapting the concept of the “four pillars of justice” to the context of landlords and tenants in the private rented sector is likely to be the most practical, affordable, and achievable option available.  

4. The Housing Ombudsman as part of a common dispute resolution continuum

4.1
In the context of disputes between landlords and tenants, the Housing Ombudsman, the Residential Property Tribunal Service, and the courts are already well-placed to work together and complement each other. They are reflected on a common dispute resolution spectrum. Their roles are separate but connected according to what may be appropriate and proportionate. For instance, the courts are the proper forum for dealing with dispossession of tenants, assessment and award of damages, novel points of law, and the granting of injunctions in cases such as anti-social behaviour. The tribunal is composed of experts skilled at determining disputes involving a wide range of technical matters of Landlord and Tenant Law relating to issues such as service charges, the appointment of managers, determination of rent levels, leasehold enfranchisement, estate management schemes, and the right of first refusal to buy a freehold.

4.2
Although I do sometimes make findings of maladministration the essential thrust and objective of my core process is to enable early and fair dispute resolution in housing. As Housing Ombudsman, I have the power and the aspiration to support and sustain the relationship between a landlord and a tenant not only by investigation but also by conciliation, mediation, arbitration, adjudication with a hearing, adjudication on the papers, and early neutral assessment. These are methods of dispute resolution that are ideally suited to many landlord and tenant disputes in the private-rented sector. 

4.3 I am well placed to uncover systemic failure by an inquisitorial, investigative process.  The spirit and intention of Lord Woolf's report on Access to Justice carried forward in certain provisions of the Civil Procedure Rules (CPR) makes it clear that judges and ombudsmen can properly co-exist in the delivery of justice that best suits the needs of the consumer and the proportionality of the issue. Judges are expected to manage cases before them in such a way as to expect parties to have made use of Alternative Dispute Resolution (ADR) opportunities where available rather than inevitably pursuing an adversarial route. 
4.4 
For example, the CPR disrepair protocol requires the parties to consider whether some form of alternative dispute resolution procedure would be more suitable than litigation, and if so, endeavour to agree which form to adopt. Both the claimant and defendant may be required by the court to provide evidence that alternative ways of resolving their dispute were considered. The courts take the view that litigation should be a last resort, and that claims should not be issued prematurely when a settlement is still actively being explored. Parties are warned that if the protocol is not followed then the court must have regard to such conduct when determining costs. Council tenants and tenants of social landlords who are not council tenants are then referred specifically to the Local Government Ombudsman and the Housing Ombudsman respectively.
5. The Housing Ombudsman – an essential feature of augmented housing redress in a registration scheme

Overall, the arguments in favour of the Housing Ombudsman being an essential feature of augmented housing redress in a registration scheme are as powerful now as they ever were. I have a statutory provenance and the endorsement of the Secretary of State in terms of my jursidiction, powers, and duties and also my appointment and its terms. 
According to the criteria for membership of the British and Irish Ombudsman Association, my Service is fair, effective, publicly accountable, independent, and impartial.
My Service has established experience and expertise in the private as well as in the social rented sector. 
It is accessible, and user friendly particularly in the sense that my process is less formal and less stressful than an adversarial trial.  
I make decisions according to my opinion of what is fair and reasonable in all the circumstances through a process that is private.  If I publish details of a case I have investigated I never mention the name of the complainant. 
My procedure does not require complainants to have legal representation, it ‘levels the playing field’ between provider and resident; it is free at the point of access and I do not order costs against any party in any circumstances. 
As the Law Commission pointed out, a key difference between the courts and ombudsmen is that the approach of ombudsmen to fact-finding and dispute resolution is more proactive and inquisitorial than the approach of the courts.  Like other ombudsmen, I certainly employ teams of expert caseworkers to define and investigate independently the nature of the dispute, instructing experts where necessary. In this regard, the Law Commission made a crucially valid observation about cases where complainants’ ability to initiate, prepare and conduct their own cases may be relevant to the appropriateness of the forum to which the complaint or dispute may be brought. Some complainants may not be able to cope with the adversarial nature of court proceedings. Factors that may point to the vulnerability of claimants include their age, state of health, and level of education.  I also agree with the Commission that where claimants do not know the full facts and could not obtain them through court proceedings, an ombudsman may be the more appropriate method for obtaining redress. In court the onus is on the parties to obtain evidence and to decide which information to present whereas my adjudicators themselves find the information and have more scope than courts to “ferret out the facts”. 
Equally, the Commission recognised that, if the complainant is in an ongoing relationship with the body complained against then the less adversarial and more conciliatory forum of the ombudsman may be more appropriate than the courts.  Housing Ombudsman investigations follow an inquisitorial, not adversarial, process.  Once we have identified the key issues of the complaint we seek the relevant evidence from the appropriate sources.  We do not make decisions based solely on submissions from the parties or their representatives.  Moreover, my Scheme states expressly that the Ombudsman is not bound by any legal rule of evidence.

Commentators other than the Law Commission have noted the advantages of the vigorous approach of ombudsmen to information gathering and have noted that, in the course of the resolution of a dispute, an ombudsman is able to come into possession of vastly superior knowledge to the courts and that knowledge is also more reliable as it will have been established on the basis of his or her own investigations rather than having to rely upon the input of the two parties to the dispute. The particular style of investigation has enabled ombudsmen to undertake penetrating investigations into matters of considerable importance and complexity.  In this way, as the Law Commission noted, non-court dispute resolution mechanisms, particularly ombudsmen, can be more effective at highlighting systemic administrative problems and therefore can have a greater impact on the quality of public service delivery than the courts.
Ombudsmen processes are flexible.  They are almost entirely paper-based, avoiding the need for court appearances by providers’ staff and, perhaps more importantly, by the citizen consumer.  Out-puts of the process are published in various media. The identities of complainants are never revealed and non-compliance is rare.
In my own case, although my intervention is triggered by residents and others making a complaint to me, once I have accepted it within my jurisdiction the complaint belongs to me as the Ombudsman.  My Scheme states that it is up to me to decide how to consider and investigate it. Accordingly, once brought, a complaint is owned by me as Ombudsman.
My role involves and requires more than the task of a complaints department.  By nature it is an escalated function and, when the task in hand is investigating a complaint, I am concerned to establish whether a landlord has been responsible for maladministration.  Legislation has, therefore, given me a quasi-judicial role more extensive than that of a conventional consumer complaints officer.  This is characterised by two features in particular.  First, the approved Housing Ombudsman Scheme gives me a wide discretion to adopt and apply any suitable mode of dispute resolution.  Secondly, the out-puts of my dispute resolution process can be wider than the complaint as presented.  For instance, my Scheme provides that I will also consider an unresolved dispute – whether or not involving the landlord’s maladministration – and if it might be resolved, and (if so) how.  This explains why determinations are sometimes stated in terms that are wider than those of the original complaint and also why we sometimes make recommendations to landlords even where there is no finding of maladministration.
The decisions of an Ombudsman are final and there is no appeal against them. This enables a line to be drawn under a grievance or dispute; the parties can concentrate on establishing or re-establishing on on-going relationship, and there is no excuse or reason for further resource to be allocated to the issue by providers, advisers, MPs, councillors and the like.
Ombudsmen have the power and the discretion to award remedies appropriate to the circumstances.  As the Law Commission observed, court-based systems do not always offer the types of remedies or solutions desired by the claimant. Other external review and complaint-handling mechanisms can provide more appropriate and tailored remedies for claimants.  In my own case, for instance, I may award compensation or recommend that a landlord apologise to the complainant or change or introduce policies or procedures or take or refrain from other action as may be appropriate to the circumstances of the case.  

The Law Commission reflected that the remedy or outcome sought by a claimant will influence whether the courts or an ombudsman is the more appropriate forum. Where claimants want an explanation or an apology, an ombudsman may be more appropriate. Ombudsmen reports provide claimants with an explanation of how and why things have gone wrong. Ombudsmen tend to use a broader range of remedies than courts. As well as financial compensation, they can recommend that the public body apologise to the complainant, provide an explanation and acknowledgement of what went wrong or reconsider a decision. In addition they can recommend specific action or reparation in kind.  The diversity of the remedies available to ombudsmen allows them to respond flexibly to the complaint at hand and to the particular needs and wants of the claimant. However, they can also to go beyond individual complaints and facilitate systemic change. They can recommend reviews of procedure, policy, and practice or suggest that the service provider consider the situation of other people in the claimant’s situation. In this way, individual complaints can result in a review of the whole system, which has the potential to improve things for many other people. The Law Commission considered this to be one of the key strengths of ombudsmen schemes.

It is not the role of the courts, the tribunal or the Ombudsman to give general legal advice to callers on their legal or other rights and obligations.  Nevertheless, a large part of our customer care service is to give information and guidance to people about their complaints or other agencies that might be able to help them if, for whatever reason, we cannot.
Unlike the courts, ombudsmen have no power to enforce their recommendations. This means that, in principle, a provider might refuse to accept and implement my orders or recommendations. There are, however, additional mechanisms ombudsmen can utilise to help secure redress in the event of non-compliance.  The Law Commission found that while the lack of enforcement powers has attracted controversy, calls for ombudsmen’s recommendations to be enforceable in courts have generally been resisted on a number of grounds. First, ombudsmen’s recommendations are said to carry moral authority, which leads to compliance in practice. This moral force comes from the fact that they act independently and impartially and they have practical force because of the reputational risk resulting from non-compliance.

Ombudsmen’s recommendations are complied with in the vast majority of cases suggesting that non-compliance is not a serious issue in practice. Even where the provider might initially resist, the additional mechanisms that can be invoked are usually effective in placing pressure on it to comply. It is argued that non-enforceability facilitates dialogue and co-operation between ombudsmen and providers which ombudsmen rely on in carrying out their investigations and obtaining redress for complainants. This co-operative approach is considered another important strength of ombudsmen schemes.
Ombudsmen are often able to work with the provider in a positive process of dialogue to find a positive way forward. This, according to the Law Commission, is a lot harder to do, if not impossible, with the courts. Thus, an ombudsman can encourage the provider to take ownership of the issue and the solution and the improvement of public services is often better achieved through consultation and encouraging the provider concerned to believe in the idea and take it on board as their own rather than having it foisted on them through some adversarial process.

An empirical study comparing the coercive style of the Dutch administrative courts with the co-operative style of the Dutch ombudsmen concluded that the ombudsmen’s co-operative approach produced less policy tension and fewer defensive reactions.  There is a view that, because ombudsmen decisions are not legally enforceable, officers will probably feel less threatened. Also, providers are often allowed to implement recommendations in the ways they prefer. If, however, defensive reactions do occur, the ombudsman has several ways to address them in frequent communications with government or relevant agencies. 

In general, there is concern that making recommendations enforceable might result in a more adversarial and confrontational approach. It might lead to defensive practices and make the process more formal, costly and lengthy. 

The Law Commission recognised that the outcomes of ombudsmen’s interventions add value to the sectors in which they operate.  I referred to this feature of my own role in my report for 2008.  For instance, I consider that a key aspect of my role is that the outcomes of my interventions support the parties so that there are good relations between landlords and tenants.  Also, those outcomes help landlords to know and apply good management practices, policies, and procedures and support improvements to the quality of life and amenity of tenants by ensuring that they are receiving the benefits and services to which they are entitled under law, policy, and their tenancy agreements.

The Law Commission also noted that non-court dispute resolution mechanisms, particularly ombudsmen, can be more effective at highlighting systemic administrative problems and therefore can have a greater impact on the quality of public service delivery than the courts. It observed that, while internal complaint mechanisms resolve a huge amount of individual cases, ombudsmen can undertake large scale investigations into systemic issues and make findings and recommendations that can effect widespread administrative change; receiving, investigating and resolving complaints has the potential to expose systemic failures in administrative behaviour and to improve shortcomings in the standard or responsiveness of service delivery.  Accordingly, ombudsmen can play a crucial role in improving administrative action to the benefit of both providers, and complainants.

The Commission also observed that complaint handling plays a vital role in achieving the goals of good governance and accountability.  It stated that the provision of effective mechanisms for redress is also an integral part of good governance and such mechanisms should be subject to the same high standards of responsiveness, accountability, and transparency as administrative action as a whole. In this sense, providing an effective system of redress to claimants is not just consistent with good governance and administrative accountability, it is a manifestation of them.  According to one of the terms of my Scheme, one of my functions as Housing Ombudsman is that, when investigating a complaint, I am concerned to establish whether a provider has been responsible for maladministration.  The Law Commission drew attention to a clear overlap between the jurisdictions of the courts and ombudsmen in that a particular set of facts may give rise to both a claim in law and a complaint of maladministration, capable of being pursued either through the courts or by the ombudsmen. Nevertheless, the Commission went on to explain that it is also clear that the concept of maladministration is separate from, and broader than, the legal notions of illegality and negligence. Ombudsmen are therefore able to give complainants redress in circumstances where it is unavailable in courts. A provider may be guilty of maladministration even though it has acted legally.

Sometimes, the out-put of an investigation carried out by my Service is that there is maladministration.  This affords the opportunity for appropriate recommendations or orders to be made to put complainants into the position in which they would have been had there been no maladministration.  It also affords the opportunity to recommend or order changes to providers’ policies and practices on a ‘lessons learnt’ basis. Under the terms of my Scheme, I have a discretion about what orders or recommendations to make to suit the particular circumstances of each case.  My power in this respect was certainly reflected in the Law Commission’s work where they noted that court-based systems do not always offer the types of remedies or solutions desired by complainants and that other external review and complaint-handling mechanisms can provide more flexible solutions and more appropriate and tailored remedies for complainants. Specifically, the Commission observed that the giving of a judgment in a court case is not necessarily an appropriate way for messages to be transmitted to bureaucratic organisations. By comparison, non-court redress mechanisms can be better suited to achieving wider administrative improvements. They are able to offer the more structured and constructive feedback needed to tackle institutional failure and recurring problems. The need for such feedback is in the common interests of claimants and providers alike, since public and other bodies are keen to avoid “repetitive cycles of mistakes”.

Often the out-put of an investigation carried out by my Service will be that there is no maladministration and this too leads to positive outcomes.  The complainant achieves a certain catharsis in having aired the grievance before an independent, impartial third party whose investigation and published determination demonstrate transparently the presenting grievance and the analysis of the relevant evidence that justified the objective conclusion. Furthermore, the matter is concluded in that there is no appeal against the decision of the Ombudsman and the parties can concentrate on building or re-building a positive on-going relationship.  In this respect, the Law Commission’s view was that the confrontational nature of litigation in the courts may make it particularly unsuitable for resolving disputes in more sensitive spheres of administration, such as child welfare and education. In these situations, it is in the common interests of both defendants and claimants to preserve a good working relationship during and after dispute resolution.  This is certainly also true in the sphere of housing as has been made clear by Lord Woolf who, in Access to Justice, made it clear that he attached great importance to extending ombudsman schemes because he was convinced as a result of his enquiry that they offered many members of the public the most satisfactory way of achieving a just resolution of their complaints. This, he said, was especially true in the area of housing where, in many situations an ombudsman scheme is more likely to produce satisfactory results because the relationship between a tenant and his or her landlord is a continuing one and relations between tenants and their landlords need to be as good as possible.  In Lord Woolf’s view, litigation in the courts is adversarial and therefore almost inevitably damaging to that relationship.  He added that, litigation can also be extremely expensive and result in resources which could be much better used to improve accommodation being unconstructively used to meet legal costs.
The Law Commission, too, has reported that litigation will often represent the most time-consuming and resource-intensive means of resolving disputes. For claimants, the high costs and anxiety of litigation often hamper access to court. For providers, the burden on resources and the confrontational nature of litigation are major considerations. Concerns about the costs of litigation have resulted in greater recognition of the utility of alternative redress mechanisms. The Government considers that “courts should be the dispute resolution method of last resort” and has made a formal commitment to use ADR in all suitable cases. Government is keen to ensure that “problems can be solved and potential disputes nipped in the bud long before they escalate into formal legal proceedings”. These sentiments, say the Law Commission, have been echoed by the judiciary. Elsewhere in this report I have given details of the reductions in time that my Service has achieved in recent years at different stages in our dispute resolution process; of our calculation of the average cost per case, and of our ambition to continue to improve on these and other indicators. 
The Law Commission reported that the reasons why complaints are made are complex and sector-specific. While financial compensation is an important motivating factor, studies show that in practice, claimants often have a hierarchy of objectives. In many cases, in addition to monetary redress, claimants seek reassurance that their particular case has been given appropriate consideration and that the law has been applied correctly and fairly.

Complaints can be motivated by a desire to obtain recognition of the fact that they have been mistreated. The Law Commission has drawn attention to empirical research on clinical negligence litigation, which has shown that many individuals who have been poorly treated simply want an investigation into the mishandling of their case and, where appropriate, an explanation and an apology. A number of studies have shown that for the majority of claimants, what is really at issue is an opportunity to express dissatisfaction or to voice a grievance, without actually requesting a specific outcome. This is certainly consistent with our experience at the Housing Ombudsman Service.  We also find that complainants are anxious to ensure that others will not suffer the same grievance or detriment.  The Law Commission was aware of empirical research that suggests that a large proportion of claimants litigate in the hope that it will lead to a change in administrative behaviour and help ensure that mistakes are not repeated. In the Commission’s view, courts are not necessarily the most appropriate mechanism to achieve these aims. Frequently litigation is piecemeal and fact sensitive.  A court’s consideration of a particular case does not permit it to undertake a wide-ranging review of the relevant administrative or professional practices.

These outcomes, say the Law Commission, cannot necessarily be delivered through litigation. Claimants are restricted in the remedies they can claim and it may be that a court simply does not have the jurisdiction to grant claimants what they desire. Even where claimants want financial compensation, currently the courts are only able to award monetary damages in a narrowly defined set of circumstances, which cover precise heads of loss. In the tort of negligence the overarching rationale for granting damages is to restore the claimant to the position he or she was in immediately prior to the defendant’s negligence; it is not to achieve a moral vindication of the claimant’s rights or to punish or “make an example of” the provider Tort law is generally also of little use to those who wish to recover compensation for worry or emotional distress.

Given the facts, reasons, and arguments that I have set out above it is my opinion that it would be impossible for any ‘effective housing justice network’ or ‘augmented system of housing redress’ to be described as ‘effective’ if it excluded the Housing Ombudsman. 

